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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMiSSCON 

In the Matter of: 

An Investigation of Natural Gas P 
Ret ai  I Co m petition P rogra ms j Case NO. 2010-00146 

BRIEF OF ATMOS ENERG-Y CORPOKArlON 

i NTWCI 5 W CTI ON 
-_I 

Pursuant to  House Joint Resolution 141,, l . 1 ~ :  Kertlucky Pgblic Service Commission 

(“Cominission”) initiated this proceeding on April 19, 21110. ‘The 1-esolution directed the Cornmission to 

evaluate natural gas retail competition programs to ckierrnine whethey \hey could be crafted to benefit 

Kentucky consumers. All jurisdictional natural gas disrribulion utilities with  3.5,OOO or more customers 

were made parties to the  proceeding (“LDCs”). Vari(,iis parties suhsequentlv intervened, including third 

party gas suppliers/marketers and consumer advocate grou;is. Pursuant t o  the Commission’s 

procedural order, the parties submitted prefiled tcstirnony and responded ‘to data requests from the 

Staff and parties. Following extensive discovery, a public hearing was held before the full Commission on 

October 19 and October 20, 2010. The parties werP iiI:rorl!al (tie opportunity ‘to file post hearing briefs, 

pursuant to which this brief is  tendered by Atmos E w r g y  Corporation (“,4tr;ios”). 

House Joint Resolution 141 and the Comrrliswm’s order initiating this proceeding, borh 

contemplated an evaluae.ion of natural gas retail cou9tpeI:i,kiori progranis. For purposes of this 

proceeding, those programs fell into two distinct categories: (1) “Cusiorwr Cfioice” programs which 



relate to programs designed to enable residential ~cLts;orners to prociife {heir gas s ~ p p l y  from third party 

suppliers (sometimes referred Po herein as "Custme;' Choice"); and, (2) m a l l  volume transportation 

programs which are designed to  facilitate the use :I$ thii*ri party gas suppliers by smaller volume, 

commercial transportation customers (sometimes refetred t o  herein as tl'ic "Small Volume" programs). 

CUSTOPAER CHOICE 

The fundamental issue facing the Cornrnis;iori i s  lvhether the mujor I..CDs in this state should be 

- cornpelled to offer "Customer Choice" programs PI> t heii residential customers. There were sharply 

differing opinions presented on this issue during the  proccedin[:, ;is L?Ic-II t i s  conflicting interpretations of 

statistical data. Atmos will not undertake in th i s  bririt 1(? argus! Ihe specilic!; O F  al l  of these conflicting 

opinions and statistics. There is probably testimony oi- si.aristical C l i l t i J  sor*irewhere in the record that 

arguably supports (albeit to varying degrees) ever\/ pCrsi:ioil Ixing advanced by the parties. It will be the 

Commission's difficult job to  analyze and evaluate all sT thar eviderrce. V V h e r i  doing so, Atmos urges the 

Commission to carefully weigh the IikeJy advanrag.;.oti;jl3enefit.s of inirdaled statewide Customer 

Choice programs against the likely costs/risks to  the various Sroups who vmuld be affected. 

There are no less r h a n  four (4) groups with coinlielitig intereszs in this proceeding al l  ofwhom 

will be affected, for better ar worse, by a statewide rnandal,od ''CusI,,rirrier* Choice" program: (1) the 

residential consumers actually participating in the program; (2 )  tlie LDCs and their non-participating 

rarepavers; (3) municipaliiies; and, (4) the marketcrr!;. O f  Lhusrz groups, who are the likely "winners" and 

who are the likely "losers" if Customer Choice pro[;ranis are mandated? 

A. CONSUMERS PARTIClPATlNG IN THE IJ306RUM ("PARYICIPANTY1, 

Advocares of Customer Choice progr ainz tvpicnllv lead with lllc argument that 

compelition results in lower prices for co;isLdinw-s. Cerialnly, on the surface, the concept 

that "corn perition" leads to lower price.; :ourids good and is  a compelling selling point. 

However, an  analysis of the actual results of Lt'me "Customer C:hoice" programs, both here 
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in Kentucky and in other states, seem:, t o  prove up (he old adage that not al l  that glitrers is 

gold. 

Columbia Gas has had a Customel‘ Choice program since 2000. We therefore have the 

“benefit” of a ten (10) year old pilot pi’ogiani lo be able I,O judge whether or not the 

Participants in that: program have actmlly :;aved money. 011 a cumulative basis, the  

Parlicipanis in Columbia’s program have collecriveiy paid wmr ~17,000,000.00 more for 

their natural gas than they would h a w  paid had Khey purchased their gas through 

Colurnbia’s traditional sales program. ?’/+lis snould not he too surprising since under the 

Kentucky regulatory framework, al l  I.OC., :;e11 gas  ax COST. ‘There is  no m a r k u p  or margin. 

Marketers, of course, are free to markup t!x?ii* price oi’ga; t o  cover overhead and profit. 

Illinois is another example of dismal resti l ts in terms of gas cost savings for Participants. 

The Illinois Consumer Utility Board estimated thar: over 92% of the IF’articipants in Illinois 

have losf money by participating in C u s l w n F r  Choice prngwrnc,. Further examples from 

additional stales are in the record in t h i s  prcceeding. 

On the other hand, the Customer Cl!sicm proponents will drgm that in other states and 

for other time periods, Participants /iwt: !;aviec! money. C.erfaii!ly thar ha5 also occurred 

from time t o  time in various program!; i lowver ,  one thing i!; for sure, there is no 

guarantee of gas cost savings under ai iy 3F thcse pi’ogranis. Accordinglv, even viewed in the 

light most favorable to  the Customer Choice proponents, whether Parricipants will actually 

spend less for their gas over the long term is questionable al. best. 

Tha second justification advanced t.iy i i ! j lon?er Choice proponents in this proceeding is 

that consunicrs can be provided wi.th varioix pricing optioix (c.g. a fixed mcf price for a 

stated period) under Customer Choicc that  2i.e not currenrly inade available to consumers 

by t h e  LDCs, 
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To the extent the Commission believes \I: i s  aclvantageod:; for residential COnSUMerS to 

be provided such pricing options, thee certainly the LDCs can be authori?.ed, or for that 

rnatier, ordered to propose alternativc pricing plans for i l s  cirslomers. If the Commission 

believes a significant number of residcrcntial ConSiimers want thsse alternative pricing 

options, they can be made available 

sysrem that has worked so well for so 1~1-q; li? this Coininrmwixdth 

!he 1.DI:s wiliroiil mandating radical changes to a 

In summary, insofar as the a d v s n l a g e o ~ ~ ~ / i l ~ r l t - f i ~ s  io Par tir ipants in Customer Choice 

prograndis are concerned, the record, taiir:ri iis a whole ill \:his proceeding, establishes that: 

(1) with certainty in Kentucky, Participants in Coii.rmbia’s Curtorner Choice program have 

spent millions of dollars more, cumulatively, fclr natrrral gas t h a n  they would have spent in 

t,he traditional program; (2) in al l  other States, wen  when viowad in the light most 

favorable to the proponents of Custoiiwr Ctwiei. prugrarns, 1 he gas costs savings to 

Participants over the long term is questmnatile a t  best; and, (3) t o  the extent the 

Commission believes that alternate prir. i i~,g cipritsn:; for consamers should be evaluared and  

if appropriate, implemented, that can be l:iri:oniplished by the LUCs without making 

significant changes to the entire system I wl-iich \hirtiild he required if Customer Choice 

p r o ~ :  ra ni s a re ma n d a te d . 

So, those are the potential “benefits;” to Pzrticipanl::. W l t m r  about  the orher side of the 

equation? What are the potential risks to Part iciparrts? First art4 foremost, and  as borne 

out in Kentucky, there is a real arid subsriintial risk Participants will pay significantly more for 

natural gas purchased through Custorrrer Choice marketers than they would if they 

purchased their natural g a s  through the craclitionat LLIC svstem. The likelihood of 

Participants paying more for their gas i.inder a Customer Choice program is heightened by 

the lack of sophistication most resideiirlal u i s r a r w r s  posser5 in instural gas pricing and 
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trends - especially when coupled with 11ie risk of IJarricipsi,its being misled and confused by 

overly aggressive and/or dishonest mirr rteI.ei.5. Potential abuX in Customer Choice 

programs was, if not expressly, then a t  {cast  irnplicil,ly, aclcl?owledged by all parries to this 

proceeding. Even the pro-Customer Chcrice w i t n e s s t s  acltnowledged that an extensive 

amount of rcgula tory oversight is abscsIoteIy f::;serltiai ). HoWevC?r, even wirh extensive 

oversight, consumer confusion a n d  aki.tse nevertheli?ss curltir1ue 10 occur. This was made 

clear by the testimony of Mr. Jack E. B L i r C I i ,  !:xccc:tive Dircclm o l  the Cornrniinity Action 

Council, who testified that notwithstar~iing !.he Wff?~IJ8i’dS implemented by Columbia in 

their program, many of the people tw wcsrk!; Ilvith were ionsist?ntly misled and confused by 

marketers. Based on his personal expt?rier:r:e, MI’. Ritrch w a s  opposed to Customer Choice 

p rogra nis. 

In summary, insofar as the Participants i n  these p i q r a m s  are concerned, although there 

is some potential for gas cost savings .jrld for fleKibility ii’i pricing plans, there is a much 

greater likelihood that Participants wili a c t u ~ l l y  pay riiore over the long term. Atmos 

respectfully submits therefore that tli-? potenrial benefits t3 Participants are far outweighed 

by the likely risks. 

B. LDCS AND THEIR NON-PARTICIPATING RATEPAYERS. 

What docs a risk/reward analysis reveal f w  t!ie LCOs and their non-participating 

ratepayers under Customer Choice proErams? As to thc. LDCs themselves, since there is no 

markup on the gas i t  sells its customers, Cusiorner C l m i w  programs do nat pose a direct 

threat of a loss of “profit” or “margiii” un I:hc sale of gas. The iOCs  will continue to  be paid 

for all non-gas cost charges under their ta r  

and more importantly, to  their ratepabiers pn:,ed by C m L t m p r  Choice programs. These 

. ‘I‘herc are, however, indirect risks to LDCs 



include risks of higher operating costs. higher gas costs and decreased reliability, al l  to the 

potential detriment of ratepayers. 

As to the risk of higher operating t o s l s  a i x j  higher gas custs, extensive evidence was 

presented pertaining to transition CUSI:;, r,trstxied costs ,  wyiplier of last  resort: costs, 

increased billing costs, uncollectible coski, and customer edr.ic:ai,ion/handling costs, To the 

extent these are not all assumed by tl-c rii;ii l i?ters and Partir:Jpants, they wilt have to  be 

borne by thf? LDC and its ratepayers an(: v\iill therefore increase operating costs. In addition, 

significant migration of traditional salis Cujton:\erS to Ciistonier Choice programs could 

reduce the ability of LDCs to obtain t l i c  iscst whoiesale gas c o s t  for all of their ratepayers 

because o f  diminished purchasing povdet- 

Another risk to LDCs and their other ra iq?ayers  under Customer Choice programs is a 

potential decrease in the reliability of servict Under the rraditional structure in Kentucky, 

LDCs have a well defined and well est;,blisheci duty or ublicdtioii to serve all of its 

customers, including the  obligation to  e: ' l~uro ihal a n  a r lq rmt f i  supply of gas is always 

available for its customers a t  all times. I-lowever, the very comrnodity that LDCs have 

traditionally been obligated to  providt: its customers would no IcJriger be subject to  control 

and oversight by the LDC under Cusco!r.er Clwice programs. hiluch proof in this proceeding 

was presented about the importance 31 !lie i .C)C r,nCiiritainirq i idcyuate system supply and  

how that duty can be interfered with !:y I.hirtl :JSTty supplierr: of natural gas in Customer 

Choice programs, including poor and inaccumte forccasting by such third party suppliers. 

These risks are real and the Conirnissj~;ri is i i l l<fi>d lo carcf i i i ly weigh such risks in evaluating 

the risldrewarck for the LOCs and tlwii" mtepayers of iiianclctting these programs. As there 

are no or few apparent benefits (rewt~rtls) t3 the LOCs and nun-participating ratepayers 
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under these programs, only a relatively .;mall rfegrge of risk :hould be necessary to tip the 

scales agairisr making these programs c31npcIIsory for. t h i s  group. 

C. MUNICIPALITIES.  

There was contradictory testinion\/ ,.if I O  i he effect inandaled Customer Choice 

programs may have on the revenue nluliicipalilies receive under existing franchise 

agreements with LDCs. Therefore, a t  3 rrlinrr-ri~~m, 21 significant issue concerning this matter 

clearly exists In Atnios’ case, i ts star:iIsr;i 11 a i ichke agrwinent with the municipalities 

requires the payment of a percentage of Its (Eveniies for all n d [ u r a I  gas sold to residents of 

the municipalities. If that gas is sold hy 3 t l i i i - t l  p i r ’ l y  supplier who does not have a franchise 

agreement with the municipality, it is lilcely i,he munlcipaiity would not receive any revenue 

on the gas sold by ,the marketer. Acccrrilingly, iis wiLh lhtz Participants in t h e  Customer 

Choice programs, the LDCs and their i”ion.pariicipating r3 tr>(~<~yers, municipalities are also 

likely ”losers” under Customer Choice ni3nd;iled piogranis 

D. THIRD PARTY SUPPLlERS/MARKETER!i. 

What are risks and rewards for tht. miirkclers? As to risks, other than normal business 

r isks that all private for profit companic.; face, there are no apgarcnl  risks eo marketers if 

Customer Choice is mandated. In faci,  i tw i:wrketers are artually the only group, out of the 

groups that would be affected, who cle3rly st<>nd KO profit and !)cnefit from these programs. 

Although lhere is certainly nothing w r i q  f o r  a narketer t o  r m k e  a profit, there is 

.z 

something inherently wrong when it w n t s  *vii*~i~aIly everyone else involved to  assume most 

of the risks and absorb mlJCh of the CCJXS, sfJ i‘l alanc can make a proflt. 

The Coriimirsion is also urged lo bear in rrririd that. there dearly is no ground swell of 

Kentucky consuiners requesting “choix” in their natural gar; purchases. In fact, al l  of the 

consumer advocate interveners in this iir~c~::er.ling, h a w  pt^ovidec! testimony in opposition to 
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Customer cl7oicc: programs. The reaxin i s  simrile. The pott'tNia1 benefit to  consumers 

under these programs are f a r  outweigheJ by the risks inherent in these programs. 

SMALL V C W M E  TR#NSPGRT@f\ON 

Atrnos has offered transportation only serdice for i l r  large il\dtJSlrliil Customer for many years. 

Conceptually, Atmos is not opposed to offering tr: n s p r t a i i o n  only I;ervic,ej ro its smaller industrial and 

commercial cusiomers a s  long as it makes economic sense f o r  Ihcsse custoriicrs and the company and i ts 

other ratepayers. Atmos' threshold for customer! wishing to partirip.ate ir: trarlsporfatinn anly services 

is 9,000mcf per year. This threshold has been in place for w w r d l  years. As stated in Mark Martin's pre- 

filed tesrimony and in his cross examinarion testiii tc!riy. Atmos believes iis 9,000 m d  threshold is 

appropriace for several reasons. First, Atmos has 3 0  i u S t O i 1 i e r S  who purchase more than 9,000 rncf per 

year and therefore qualify for transportation m l y  semiit7 ur;der Arm& exisling tariffs. None of these 

customers, however, have requested fo convert f i ' r~ I~t  sa les to trariqmrtation. As to those customers 

comuming less than 9,000 mcf per year, Atmos ha:; mi received a n y  request to lower the threshold. 

Given that there are more than 30 customers above the Lhrr-shold inill() traiie riot switched to 

transportation and given the further fact that nonc o f  i t s  r.i?iwiier(:ial customers utilizing less than 9,000 

rncf per year have requested the threshold to be lowered, Atrnos kl ieves i ts  threshaid remains 

appropriate and should not be changed. 

Stand Energy, who has been the primary ;imponen1 of lowering the LDCs volumetric thresholds 

(and/or reducing the administrative fees) presented r'iu wtirnony or eviilerm that it, or anyone it was 

working with, was ever denied transportation sc rd iw  t j l /  Atiiios becauslr t t ie  volumetric threshold was 

not met. This is noi., and has not, been an issue i r i  Atnios' service a r e a .  Clrcurding-ly, Atmos believes that 

in the absence of any evidence or testimony indicaling a r m t l  rn lower rhc threshold, the current 

threshold ShUdd be maintained, 
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As to the other LDCs, the evidence in this rwx?edintr; did nm indicate a ground swell of 

customer interest in removing their alleged “barrif d‘ IO transportation services for smaller volume 

custorners. Of the half a dozen or so members of mi- pubiic who spoke at the commencement of  the 

public hearing, one was a part owner of Stand Energy a n d  o f  Lhe I‘SS~, most, i f not all, had been recruited 

and transported to testify a t  the hearing by Stand IIriergy. 

It is also important to note that in Atmos’ rrtost recont rate case, neither Stand Energy nor any 

other third party supplier, intervened for the purpose of reyi iest ing a change to  Atmos’ transportation 

tariff that sets the 9,000 nicf threshold and establi:ibes \he S50.00 per monlh administrative fee. Based 

upon the testimony a t  the public hearing, it does 1107: appear  that either S m t d  Energy or any other 

marketer, intervened in any of the other LDCs recent rare case proceedings seeking a change in the 

transportation tariff terms for small volume users. ’This w:>uId secni t o  he 3 prt3tfy good indication that 

there is  not much demand or  need for compelling the  LCJC: to reduce their volumetric thresholds or 

lower their administration fees. 

Atrnos respectfully submits that given tho i.rnicjue rnakeup of each of the LDCs demographic 

customer base and other factors, rather than makiig *wholesale sl:ate wide changes Yo the terms and 

conditions governing trsrisportation services for corrlvierciai users, the issus should be dealt with on a 

utility by utility basis. In Atmos‘ case, there has siniply been no rlernanrl o r  r’cquest for any change in its 

volumetric threshold or administrative fee. If and lN/hirn Ai:inos does rcceivp such a request i t  will work 

diligently with the customer and the customer’s 11i rtl p a r t y  gas supplicr to t ry  to accommodate the 

wishes and best: interest of the customer. If need he, nppropciaie charlges to htmos’ existing tariffs 

could be proposed and evaluated by the Comniissior: 
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However, to  make a wholesale radical cliaqy: tn t l iE  svs te i i i  and lo  mandate a "cookie cutter" 

approach to small volume transportation custoniers. i o r  dll utilities is, it IS respec.tfuIly submitted, 

unnecessary and would be unwise. 

COMNllSSLON --...,--- 

When evaluating this program, it is  also impcJrtar:t to empliasizi. tha t  t he  decision to mandate 

customer choice progranis state wide would, by all a x o i i i i t s ,  r\ei:t$sit<+ie r l ie  Commission implementing 

extensive rules and regulations governing the niai ki"':in$; of nauiral gas to r2sidential cusromers by third 

party sijppliers. This would range from enaccinij appropriate regi.ila t i o r i s  l o  handling consumer 

complaints, overseeing regulatory marketing anti aclvertiscmeiits, ct.:'c.iI:ication of the marketers, 

determination of their reliability and financial siakiility, etc. l'hc additional Cost for all this work and 

oversight might be justifiable if there was a significant iik,clihood of sul,stariI.ial riatural gas costs savings 

under the  Customer Choice programs for Kentuci:.y's coiisirrnei's. Ho~vever., the outlook is quite the 

opposite and therefore i t  is respectfully submitted that iiiiposition uf l l i e  tiddilional costs and burden on 

the Cornrnission for oversight of these programs i: :,iinpIy r iot justified in terms of the  potential benefits 

to Kentucky customers. 

For the reasons set forth above, Armos rei,pecCFci!lv iir'ges the Cor.,'lrnissinn to recommend t o  rhe 

legislature that the status quo he mairitained and i.Iil?l Li:!i".s S ~ O L J ~ ~ ,  accrwdingly, not be compelled ,to 

offer "Customer Choice" programs or to modify ttielr tarit'fs relatine to small voluine transportation 

volumetric ,thresholds and administration fees. 
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Respectfully submitted this L- day of Novemher', 2010 

Pt torn?y  f o r  AtTnOS Energy Corporation 

CERTIFICATE OF SERVICE 
___I---_-- 

This is to certify that an original, plus eleven (11) copie:; o f  the  foregoing w a s  served uporl the Kentucky 
Public Sewice Commission by overnight delivery a r l J  by facsimile rrar,srYiission, and a true and correct 
copy of the foregoing was served upon the fotlovAfig l ~ y  mailing a copy of: wrne to each of them on this 
the 1 day of November, 2010: 

John M. Dosker 
Stand Energy Corporation 
1077 Celestial Street 
Rockwood Bldg. Suite 110 
Cincinnati, Ohio 45202 

Ms. Judy Cooper 
Manager, Regulaeory Services 
Columbia Gas O F  Kentucky, Inc. 
2001 Mercer Drive 
PO Box 14241 
Lexington, Kentucky 40512-4249. 

Dennis Howard, I I .  Esq. 
Lawrence W. Cook, Esq. 
1024 Capital Center Drive 
Suite 200 
Frankfort, Kentucky 40C03 

Rocco D'Ascenzo, Esq. 
Senior Counsel 
D u k e  Energy Kentucky, Inc. 
139 East  fourth Street R 25 AT II 
PO Box 960 
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Cincinnati, OH 45201 

Iris G.  Skidmore 
Bates & Skidmore 
415 W. Main Street, Suite 2 
Frankfort, Kentucky 40601-2841 

Nlatrhew Malone, Esy. 
Hurt, Crosbie & May 
127 W. Main Street 
Lexington, Kentuckv 40507-1320 

Toin Fitzgerald. Esq. 
Liz 0. Eclmonson, Esq. 
Kentucky Resources Council, Inc. 
PO Box 1070 
Frankfort, Kentucky 40602 

Lonnie E. Bellar 
VP Stare Regulation 
Louisville Gas & Electric Company 
220 W. Main 
P.O. Box 32010 
Louisville, Kentucky 40202 

John 8. Brown 
Chief Financial Officer, Treasurer 
Delta Natural Gas Company, Inc. 
3617 Lexington Road 
W i nc h e ste r , Kentucky 4039 1. 

Brooke E. Leslie, Esq. 
Columbia Gas of Kentucky, Inc. 
200 Civic Center Drive 
PO Box 117 
Columbus, OH 43216 

Lisa Killtelly, Esq. 
Legal Aid Society 
416 West Muhammad Ali Boulevard 
Suite 300 
Louisville, Kentucky 40202 

Trevor L. Earl, Esq. 
Reed, Weitkamp, Schell e( Vice 
500 West Jefferson Street 
Siiite 2400 
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Louisville, Kentucky 40202 

Michael T. Griffiths, Esq. 
111 Monument Circle 
Suite 2200 
Indianapolis, IN 46204 

Karherine I(. Yunker 
John 8. Park 
Yunker & Park 
PO Box 2 J 784 
Lexington, Kentucky 40522-1784 
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Atlorney for Atmos Energy 
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